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• Arising out of Order-in-Original: 7/Addl.commr./2007 Date: 22.11.2007 and 9rder-in
Original: 13/ADC(KA)/2009 Date: 30.03.2009 Issued by: Additional Commissioner,
Central Excise, Din: Kaloi, A'bad-111.

ti" at4"16-lctRif qcf >lfacJlcfl cJ?T "fr=r ~ tfd'T

Name & Address of the Appellant & Respondent

A-r M/s. Kamron Laboratories Ltd.>
al{ anfq z« 3r4ta 3reg arias rra aa at a gr or? fa zqenfe,faRt
sag v gr rf@rat at 3fl u grtervm Igdamar ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

Idql l yr]rvr 3maaa :
Revision application to Government of India :

(1) ff1:f '3ttl lc\"l ~~. 1994 c#r l:ITTT 3ffilTTf Rt aal; ng m7ii a
~ l:ITTT cpl" ~-1:ITTT * >I"~~ * 3@lTTf y+terr 3m4a 'ra Rra, 4d al,
fa +iazu, Rua f@mar, aloft +ifGra , la {tu a, ir mf, { fact : 110001 cm-
ctr "G'fl..fr~I

0

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufea ctr mf.i m i a hat zrf aar fat ausrIr m 3R1 cblxl!Sll'i
ii a fh# rssrI w rverIr i ma a ura g mf i, za fa4t qosrIr zu rwer
"'cfITi cf6 fclm\ cblxl!Sll'i if m~ -~0-s1111x if m mra #l 4Rhzu # ha g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) na # are fh#t ;u re AllHaa '1@" "CR" m '1@" cB" FclAl-lf01 lf "'3"CflllTf ~
~'1@" "CR" '3ttilc\"l ~ * mrcmrGit and are fan#t , zrye Allffaar
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(i) uR zre ml ram fag Rn rd # ae (n zr per at) mm fclxlT ,p:fT
.:m;r "ITTI '. · ,

(c) In case of goods exported outside India export to Nepal or Bhutan, withou • · '
duty.
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tl' ~ '3clllctrl cBl' '3clllctrl ~ cfi~ cfi ~ \jfj' ~ ~ l=fR:r cBl' ~ 6 3Tlx
~~ w ~ tITTT ~ ~ cfi :!c11Rl¢ ~. ~ cfi IDxT 1;fTffif m ~ tR m
-mG ll fclm~ (rf.2) 1998 'cTffi 109 mxr ~ ~ ~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \:lclllG'i ~ (~) P!lll-Jlclcr1'\ 2001 cfi R!l1i 9 cfi 3@T@ Fc!Plfcftc ~~
~-s "# cn- ~ "#, ~ ~ cfi ~~hf feta fl a ft ca--or?r ~-
374la 3at st aht ,fii a arr sr s4a fan wt ifg[Tr1 arar ~- cpl

~-LC<.J~ft~ cfi 3@T@ eTRT 35-~ "# ~mft=r 1:!51" cfi :f@R cfi x=rwr cfi w~ ~3W<-6 'q]cffi c#1" ~
ft at# aRg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q
(2) Rf@q4 3m4a rt uei via am vs ara q] a #a a if m ~ 200/-
m :f@R #t ug al uasi viaa gn Garavnrr st cTT 1000 / - cBl" ffi 'TffiR cBl"
Glg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

WlTI zyca, a€ta Gara zycen vi hara 3r4)tu mzn@erasU R 3ftG:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr 3qr«i zrcen 3rf@fr, 1944 cBl" eTRT 35- uom/35-~ cfi 3@T@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3crnf&Ftlci qRmG 2 (1) cl) B ~~ cfi 3@1tlT cBl' 3rfta, sr#tat "1-Jllffi B WlTI
zyca, #tu saa gen ya hara ar4tat =nrznf@raw (Rrezc) st ufa et #if8at,
~61-JGlcillG B 3it-2o, #ea rfqza ar,rue, aft Tr, ~61-JGlcillG-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals qther than as mentioned in para-2(i) (a) abo·,e.

(2) ita sna zyea (3rat) Ram1a8, 2oo1 #t art 6 cfi sia ua <.y-3 ferffa
fag arr aft#ta mznf@era@i at n{ or# fa r@ fh g 3r?gr #t ar Raif Rea
uinr zyca #l it, 6lJNf -~ "I-JT1T 3ITT WlTllT 11m ~~ 5 m 'llT ~ cp1=f % cf6T
~ 1 ooo /- #ha 3hurt st1 ui sa zea at "I-JT1T, 6lJNf ~ "I-JT1T 3ITT WlTllT 11m ~
~ 5 m 'llT 50 m c,cp if at u; 5oo/- #h st ztftt uiu zyea #t air,
6lJNf ~ "I-JT1T 3ITT WlTllT 11m ~~ 50 m IT 3q vIlt ?& ai T, 1000o /- ffi
~ 1?rfl" I cBl' ffi 7err &fer # a ?arf@a a rr cfi "{T)q B ~tl" ~ \i'fm I 'lJ'6
WR B'ffm cfi ~~+114\JJPlcB &T-5£ cfi ~ ~~ cpl if

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2C01 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour af Asstt. Registar of9a -f, any
nominate public sector bank of the place where the bench of any nominate pu~~ ~telfA.• -~,of
the place where the bench of the Tribunal is situated » .",

"$ 4± $%#$
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(3) ~fq ~~ ll ~~~ cp"f~ mm i m~~~ m ~m cp"f ~~

wr ~ fcpm ufRf ~ ~ -erQZf m ~ ~ ifi fcl'i ~ ~ qiflf ~ ffi m fu"q- !I~ ~
~<ITT ifcn~!IT~mcm <ITT~~ fcpm urmT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid. in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nr11al ca 3rfefu 4970 zqen vigif@at srqP4 a siasfa mTffif fcnq' ~
3ad 3rd u gel mar zenfe,R fufu ,Tf@art # 3mar u@ls l va If q
.6.so ha a urarcrz zycn feaz mm zhn a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga it vi±fer rci at fir a} ark frui a ail ft ezn 3raffa f@a "G'ITfil i
iJfl" #ta yca, #a qra gca vi aras 3r4h#hr zurznf@ravr (¢1llffclf?J) frr:r:r, 1982 if
ff8a
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) var an, hc4tr3nr grrar vihast3r4fr f@raUr («frla) h 1fa 3r4ii hmarai
he&tzr3=ul rea 3f@1frua, &&yy Rt arr 39q h 3iaifa far#lzr(is-) 3f@1ferra 2&(&y Rt
ism 29) feeria : €.e. =< sry sitR fa#fr 3f@1fr1, &88V cl?!" ~ITTTO h 3irvfaaras ast aft rapRt
are k, zrfa R are qa-f?r 5mt ma 3fear! , arf fasz nrr ah iavfa sm# sra art
3rhf@a erir arailsa a 3rf@art
he4hr 3uraraviaah3iaaan fua areas" fear gnf@a

(il ~ 11 tr c)i- ~~m
(ii) adz sa R n{ na fr
(iii) crlz sm feanra4 h fzra 6 h air 2zr a#

_, 37wqrzr fhzrarh uancr far (i. 2)~.2014 m · 3fR'J=a:rqa f@fr 3r4arr urf@rarth
Grfar&frrarer 3r5#fvi 3r4i at maraca{fgtit

0
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is alBo made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. '

(6)(i) zsr arrhu 3rd uf@raw h varsri area 3rrar rcea zn av f@aR@a gt atan faare yen
h1o% arru 3it sziha zve faaR@a it raauh 10% 0pruRt srat]

(6)(i) In view of above, an appeal against this order- shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Two appeals have been filed by MIs Kamron Laboratories Ltd. Plot No.737.

Rakanpur, Taluka-Kalol, Dist. Gandhinagar (hereinafter referred to as ·the appellant").

2. Briefly stated, the appellant was holding Central Excise registration

No.AABCK2012LXM00I and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff Act.

1985 (CETA, 1985). The appellant was availing value ased SSI exemption up o

clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the ·ssr notification') for clearance of its own goods.

whereas the goods manufactured for loan licensees under various brand names not

belonging to the appellant, was cleared on payment of Central Excise duty @ 16% from

the first clearance in a financial year. The appellant was availing CENVAT credit of duty

paid on inputs used in the branded goods manufactured on behalf of loan licensees and

cleared on payment of duty from first clearance in a financial year. whereas in respect of

its own manufactured goods, CENVAT credit was availed after crossing the SSI

exemption limit of Rs.150 Lakhs aggregate clearance value in a financial year. The

factory of the appellant was falling within 'rural area' as defined in paragraph 4 of the

SSI notification. The exemption contained in the SSI rotification did not apply to

specified goods bearing a brand name or trade name whether registered or not, of another

person, except in cases where such branded specified gcods were manufactured in a

factory located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the exemption

limit of aggregate of first clearance value not exceeding 150 Lakhs Rupees made on or

after 1 April in a financial year and also for the purpose of determining the aggregate

value of clearances of all excisable goods for home consumption by a manufacturer from

one or more factories, or from a factory by one or more manufacturers not exceeding 400

Lakhs Rupees in the preceding financial year. As the appellant had failed to add the value

of branded goods for the purpose of determining the said 2:ggregate values of clearances
,

in a financial year as well as the preceding financial year. two show cause notices were

issued, which were adjudicated by the Additional Commissioner of Central Excise.

Ahmedabad-III (hereinafter referred to as 'the adjudicating authority') by issuing the

Order-in-original (hereinafter referred to as ·the impugned orders·) as detailed in the

following table:

S.N 0.1.0. No. & Date Period covered Duty Penalty
Iccnfirmed imposed

1. 7/Addl.Commr/2007 elated April 2006 to Rs.8,26,339/ Rs.8.26.339-]
22.11.2007 December 7006

2 13/ADC (KA)/2009 dated April 2007 1o Rs.23.66.380/ Rs.1.00.00O
30.03.2009 March 2008 ~ .,..

,·,

0
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Personal hearing in the matter was held on 20.06.2017. Shri Nilesh Bhatt,

3. Being aggrieved, the appellant has filed the instant two appeals mainly on the

grounds that:

• The adjudicating has failed to appreciate that once the goods are assessed to duty

in a particular manner, the department cannot travel beyond the same; that such

assessment is final and for all purpose the repercussions flowing there from must

flow.
• If the department has refused such clearances, the appellants would have followed

the route under Notification No.214/86; that the appellant would have been in a

position to elem· the goods without payment of duty to the supplier of raw material

and the duty could have been paid at the supplier's place.

• It is an admitted fact that the value of clearance of goods under the notification

No.214/86 are not to be taken into account while calculating the exemption limit

to clearances. Thus, it is the department's own action and assessment that have

led to the appellants being prejudiced.

• Penalty is not imposable and is even otherwise excessive.

Consultant appeared for the same and reiterated the grounds of appeal.

5. I observe that the appeal filed by the appellant against impugned order mentioned

at (1) of above table was decided by the Commissioner (Appeals) vide OJA dated

07.05.2008, by dismissing the appeal due to non compliance of stay order dated

24.03.2008 passed by the appellate authority. The said matter was remanded by the

Hon'ble Tribunal, Ahmedabad vide order dated 18.08.2008 for considering the matter on

merit without insisting on any pre-deposit.

6. I have gone through the facts of the case and submissions made in the appeal

memorandum. On perusal of records I find that the appeals filed by the appellant were

0 transferred to call book in the year 2009 in view of Stay Order No.

S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a similar

matter in an appeal filed by M/s Kosha Laboratories. Now Order No. A/11505

11506/2015 dated 02/09/2015 in the matter of M/s Kosha Laboratories vs Conunissioner

of Central Excise, Ahmedabad-III has been issued by CESTAT, Ahmedabad. The

operative part of this order having a direct bearing on the facts the appeals filed by the

appellant against the impugned orders is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire . demand required to be
verified and matter was remanded. The relevant portion of the said decision is
reproduced below:

3. Learned advocate has assailed the impugned orders on limitation as ~'
also on merit. As regards limitation, he submits that the reasonin~~
adopted by Commissioner that the appellants has suppressed the fact tha~7,,::,,.., • :"'::-vu'/r.t'.4_u{ ~:,-.,;• ,;, C' 4;'

•j{g "s<6 Ex $s
1-- & '\~ ~. .. . (;':•-,fr+k) fo r=r ,a
<k "«.e, " ¥.r.
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their factory was located in rural area, cannot be upheld inasmuch as the
said fact is not capable of being suppressed. Revenue was very well
aware of location of their factory and as such, it cannot be said that there
was any suppression on their part. Arguing on merit, learned advocate
has drawn our attention to the earlier order passed by the Tribunal in
case of Mis. Kline Chemicals · P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.LT. 405 (T)]
wherein after taking note of the Larger Bench decision of the Tribunal in
case of CCE, Coimbatore v. MIs. Marutham Textiles (P) Ltd., 2003
(153) EL.T. 219 (Ti.-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment
of duty, which according to Revenue should not have the paid duty. As
such, duty already paid on such branded goods is required to be adjusted
against the duty now being demanded from the appellant. It is the

· appellant's contention that the duty paid on the branded goods is much
more than the duty now being demanded and would neutralize the entire
demand, and is required to be verified. For the said purpose, we remand
the matter to the original adjudicating authority. We also find favour
with the appellant's plea of limitation, we direct the Commissioner that
such re-quantification exercise is to be done only for the period within
limitation.

5. Both the appeals are disposed off in above manner

7. I the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find
any merit in the appeal filed by the revenue. As there is no suppression of fact,
penalty imposed under Section 11AC cannot be sustained..

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed of

in above terms."

7. It has been intimated by Superintendent (RRA), Central Excise, Ahmedabad-III

vide letter F.No. IV/16-17/Ahd-III/RRA/Misc-CESTAT/2016-17 dated 05/07/2016 that

CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case of M/s

Kasha Laboratories has been accepted by the departmens: on monetary ground. It is

settled law that judicial discipline binds the adjudicating authority / appellate authority to

follow the principles laid down by Tribunals / Courts, unless it is set aside by a higher

forum.

8. Therefore, following the ratio of Order No. A/11505-11506/2015 dated

02/09/2015 in the matter ofMis Kasha Laboratories vs Commissioner of Central Excise,

Ahmedabad-III, passed by CESTAT, Ahmedabad is correct and proper in the inst

cases. Accordingly, I remand the matter to the adjudicating authority to examine all

issues in line with the ratio given by Hon'ble Tribunal in the case of Mis Ko

0

0
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Laboratories supra and pass a reasoned order after giving the appellant fair opportunity to

represent their side of the case in accordance with the principlesof natural justice.

.»:
(3ar 2n)

3W_1m (31lfrR:r - I)

Date~~ I /07/2017
Attested

.axle
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

To,
by MIs Kamron Laboratories Ltd,
Plot No.737, Rakanpur, Taluka-Kalol, Dist. Gandhinagar

Copy to:
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III
4. The Additional Commissioner, Central Excise, Ahmedabad-III
5. The AC/DC, Central Excise, Kalol Division
6Guard file

7. P.A

?
c,r

3%
I

-:::::

--z...._ .,....,. ,,--..-··

the two appeals filed by the appellant stand disposed of in above terms.




